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Notice of Intended Action

Proposing rule making related to tax incentives
and providing an opportunity for public comment

The Department of Revenue hereby proposes to amend Chapter 12, “Filing Returns, Payment of
Tax, Penalty and Interest,” Chapter 42, “Adjustments to Computed Tax and Tax Credits,” Chapter 52,
“Filing Returns, Payment of Tax, Penalty and Interest, and Tax Credits,” and Chapter 58, “Filing Returns,
Payment of Tax, Penalty and Interest, and Tax Credits,” Iowa Administrative Code.

Legal Authority for Rule Making
This rule making is proposed under the authority provided in lowa Code section 421.14.
State or Federal Law Implemented
This rule making implements, in whole or in part, lowa Code sections 15.119 and 15.352 to 15.355.
Purpose and Summary

Item 1 amends subrule 12.19(2) to correct an error in terminology. The current version of the rule
lists “furniture and fixtures” as ineligible for the sales and use tax refund provided by lowa Code section
15.331A. However, the relevant statute uses the terms “furniture and furnishings” rather than “furniture
and fixtures.” The amendment also establishes a definition of “furnishings” to provide a common
definition of furnishings and to clarify what types of items are ineligible for the sales and use tax refund.
Item 1 also amends subrule 12.19(3) to adopt by reference the definition of “project completion” as
defined in Iowa Code section 15.355(2).

Items 2 and 3 amend rules 701—42.53(15) and 701—52.46(15), which implement the Workforce
Housing Tax Incentives Program for individual income tax and corporation income tax, respectively,
to comply with a change to the law enacted by 2017 Iowa Acts, Senate File 488, sections 1 to 8.
The amendments to these rules also remove language that is duplicative of language provided in
rules administered by the Iowa Economic Development Authority and clarify that there is no limit
to the number of times a tax credit may be transferred, that the tax credit is transferable in variable
denominations, and that the same carryforward rules apply to transferees. Additional amendments are
proposed to improve readability.

Item 4 amends rule 701—58.23(15) to remove language that is duplicative of language elsewhere in
the Department’s rules.

Fiscal Impact
This rule making has no fiscal impact to the State of Iowa.
Jobs Impact
After analysis and review of this rule making, no impact on jobs has been found.
Waivers

Any person who believes that the application of the discretionary provisions of this rule making would
result in hardship or injustice to that person may petition the Department for a waiver of the discretionary
provisions, if any, pursuant to rule 701—7.28(17A).



Public Comment

Any interested person may submit written or oral comments concerning this proposed rule making.
Written or oral comments in response to this rule making must be received by the Department no later
than 4:30 p.m. on May 1, 2018. Comments should be directed to:

Joe Fraioli

Department of Revenue
Hoover State Office Building
1305 East Walnut Street

Des Moines, Iowa 50306
Phone: 515.725.4057

Email: joe.fraioli@iowa.gov

Public Hearing

No public hearing is scheduled at this time. As provided in lowa Code section 17A.4(1)“b,” an oral
presentation regarding this rule making may be demanded by 25 interested persons, a governmental
subdivision, the Administrative Rules Review Committee, an agency, or an association having 25 or
more members.

Review by Administrative Rules Review Committee

The Administrative Rules Review Committee, a bipartisan legislative committee which oversees rule
making by executive branch agencies, may, on its own motion or on written request by any individual or
group, review this rule making at its regular monthly meeting or at a special meeting. The Committee’s
meetings are open to the public, and interested persons may be heard as provided in lowa Code section
17A.8(6).

The following rule-making actions are proposed:

ITEM 1. Amend subrules 12.19(2) and 12.19(3) as follows:

12.19(2) Sales and use tax ineligible for refund. The sales and use tax for which the eligible business
cannot receive a refund consists of the following:

a.  Any local option sales tax paid is not eligible for the refund. The refund is limited to the state
sales and use tax paid.

b. Any sales and use tax attributable to intangible property, and furniture and—fixtures, or
furnishings is not eligible for the refund. “Furnishings” means any furniture, appliances, equipment, and
accessories that are movable and with which a room or building is furnished for comfort, convenience,
or aesthetic value. Examples include rugs, décor, and window coverings. “Furnishings” does not
include installed flooring such as hardwood, carpet, ceramic, stone, laminate, or vinyl.

12.19(3) Claiming the refund. To receive the refund, the eligible business must file a claim for refund
within one year of project completion. For a manufacturing facility, project completion is the first date
upon which the average annualized production of finished project for the preceding 90-day period at the
manufacturing facility is at least 50 percent of the initial design capacity of the facility. For purposes
of the workforce housing tax incentives program, “project completion” means the same as defined in
Iowa Code section 15.355(2). For all other facilities, project completion is the date of completion of all
improvements necessary for the start-up, location, expansion or modernization of the business.

a. to ¢. No change.
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ITEM 2.  Amend rule 701—42.53(15) as follows:

701—42.53(15) Workforce housing tax incentives program. EffeetiveJuly 120142 A business
which qualifies under the workforce housing tax incentives program is eligible to receive tax incentives
for individual income tax. The workforce housing tax incentives program replaees replaced the
eligible housing business enterprise zone program. An eligible business under the workforce housing
tax incentives program must be approved by the economic development authority and—must-meet
therequirements—of 2014 JowaAets; House File 2448, —seetion15. The administrative rules for the
workforce housing tax incentives program for the economic development authority may be found at
261—Chapter 48. The general assembly has mandated that the economic development authority and
the department of revenue adopt rules to jointly administer lowa Code sections 15.351 to 15.356.
In general, the economic development authority is responsible for evaluating whether projects meet
the requirements for a workforce housing tax incentives program while the department of revenue
administers tax credit claims and transfers.

42.53(1) Definitions.
“Costs dlrectly related” means e*peﬂdimfes—thaPafeﬂﬂeuﬁed—fe%eﬁs%HwHe&e#H&eusmg—prjeet

heasmg—pfejeet the same as deﬁned in rule 261—48 3(15)
Quahfymg new investment” means eests—that—are—direetly—relatedto—the—aequisition,—repait;
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42.53(2) Workforce housing tax incentives. The economic development authority will allocate no
more than $20 million in tax incentives for this program for any fiscal year, $5 million of which shall

be reserved for allocation to qualified housing projects in small cities, as defined in Iowa Code section
15.352(10), that are registered on or after July 1, 2017. A housing business that has entered into an
agreement with the economic development authority is eligible to receive the tax incentives described
in the following paragraphs:

a. Sales tax refund. A housing business may claim a refund of the sales and use tax described in

rule 764+—329(5) 701—12.19(15).

b.  Investment tax credit.
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(1) Computation of the credit. A housing business may claim a tax credit in an amount not to
exceed 10 percent of the qualifying new investment in a housing project not located in a small city, or
20 percent of the qualifying new investment in a housing project located in a small city.

(2) Allocation of the tax credit to the individual owners of the entity or beneficiaries of an estate
or trust. An individual may claim a tax credit if the housing business is a partnership, limited liability
company, S corporation, estate, or trust electing to have income taxed directly to the individual. The
amount claimed by the individual shall be based upon the pro rata share of the individual’s earnings
from the partnership, limited liability company, S corporation, estate, or trust.

(3) Refundability. Any tax credit in excess of the taxpayer’s liability for the tax year is not
refundable but.

(4) Carryforward. Any tax credit in excess of the taxpayer’s liability may be credited to the tax
liability for the following five years or until depleted, whichever is earlier.

42.53(3) Claiming the tax credit—information required. The taxpayer must receive a tax credit
certificate from the economic development authority to claim the eligible housing business tax credit.
The tax credit certificate shall include the taxpayer’s name, the taxpayer’s address, the taxpayer’s tax
identification number, the date the project was completed, the amount of the eligible housing business
tax credit and the tax year for which the credit may be claimed. In addition, the tax credit certificate
shall include a place for the name and tax identification number of a transferee and the amount of the
tax credit being transferred, as provided in subrule 42.53(5). The tax credit certificate must be included
with the income tax return for the tax period in which the housing is ready for occupancy.

42.53(4) Basis adjustment. The increase in the basis of the property that would otherwise result from
the qualifying new investment shall be reduced by the amount of the investment tax credit. For example,
if a new housing project had qualifying new investment of $1 million which resulted in a $100,000
investment tax credit for lowa tax purposes, the basis of the property for lowa income tax purposes
would be $900,000.

42.53(5) Transfer of the credit.

a.  Submission of transferred tax credit certificate to the department—information required. Tax
credit certificates issued under an agreement entered into pursuant to subrule 42.53(3) may be transferred
to any person. Within 90 days of transfer, the transferee shall submit the transferred tax credit certificate
to the department of revenue along with a statement containing the transferee’s name, tax identification
number, and address, the denomination that each replacement tax credit certificate is to carry, and any
other information required by the department of revenue. However, tax credit certificate amounts of
less than the minimum amount established in rule by the economic development authority shall not be
transferable.

b.  Issuance of replacement certificate by the department. Within 30 days of receiving the
transferred tax credit certificate and the transferee’s statement, the department of revenue shall issue
one or more replacement tax credit certificates to the transferee. Each replacement tax credit certificate
must contain the information required for the original tax credit certificate and must have the same
expiration date that appeared on the transferred tax credit certificate.

c.  Claiming the transferred tax credit. A tax credit shall not be claimed by a transferee under this
rule until a replacement tax credit certificate identifying the transferee as the proper holder has been
issued. The transferee may use the amount of the tax credit transferred for any tax year the original
transferor could have claimed the tax credit. Any consideration received for the transfer of the tax credit
shall not be included in Iowa taxable income for individual income, corporation income or franchise
tax purposes. Any consideration paid for the transfer of the tax credit shall not be deducted from Iowa
taxable income for individual income, corporation income, or franchise tax purposes.

d.  Unlimited number of transferees and subsequent transfers. There is no limitation on the number
of transferees to whom the credit may be transferred. There is no limitation on the number of times that
the credit may be retransferred by a transferee. The transferor may divide the credit into multiple credits
of alternate denominations so long as the resulting credits are for amounts of no less than the minimum
amount established in rule by the economic development authority.
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e.  Carryforward limitations on transferees. The transferee may use the amount of the transferred
tax credit for any tax year that the original transferor could have claimed the tax credit. The carryforward
limitations described in paragraph 42.53(2) “b ’(4) shall apply.

42.53(6) Repayment of benefits. 1f the housing business fails to maintain the requirements of lowa
Code section 15.353, the taxpayer may be required to repay all or a portion of the tax incentives the
taxpayer received. Irrespective of the fact that the statute of limitations to assess the taxpayer for
repayment of the income tax credit may have expired, the department may proceed to collect the tax
incentives forfeited by failure of the taxpayer to maintain the requirements of 2044teowa-Aets; House
Eile-2448,section15 lowa Code section 15.353. This repayment is required because it is a recovery
of an incentive, rather than an adjustment to the taxpayer’s tax liability. Details on the calculation
of the repayment can be found in 261—subrule 187.5(4) of the administrative rules of the economic
development authority. If the business is a partnership, limited liability company, S corporation, estate
or trust where the income of the taxpayer is taxed to the individual owner(s) of the business, the
department may proceed to collect the tax incentives against the partners, members, shareholders or
beneficiaries to whom the tax incentives were passed through. See Decision of the Administrative Law
Judge in Damien & Colette Trebilcock, et al., Docket No. IIDORF 042-044, June 11, 2012.

This rule is intended to implement 2044tewa-Aets; House Eile 2448 lowa Code sections 15.354 and
15.355.

ITEM 3.  Amend rule 701—52.46(15) as follows:

701—52.46(15) Workforce housing tax incentives program. EffeetiveJuly 1, 2014=a A business
which qualifies under the workforce housing tax incentives program is eligible to receive tax incentives
for corporation income tax. The workforce housing tax incentives program replaees replaced the eligible
housing enterprise zone program. An eligible business under the workforce housing tax incentives
program must be approved by the economic development authority and-must-meet-therequirements
of 2014Jewa-Aets; House Eile 2448, seetion15. The administrative rules for the workforce housing
tax incentives program for the economic development authority may be found at 261—Chapter 48.
The general assembly has mandated that the economic development authority and the department
of revenue adopt rules to jointly administer Iowa Code sections 15.351 to 15.356. In general, the
economic development authority is responsible for evaluating whether projects meet the requirements
for a workforce housing tax incentives program while the department of revenue administers tax credit
claims and transfers.

52.46(1) Definitions.
“Costs directly related” means expenditares-that-are-ineurred-for-construction-of a-housing projeet

he&smg—piﬁejeet the same as deﬁned in rule 261—48 3(15)
Qualzfyzng new investment” means eests—that—are—directly—relatedto—the—aequisition;—repait;
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e devvel horit
52.46(2) Workforce housing tax incentives. The economic development authority will allocate no
more than $20 million in tax incentives for this program for any fiscal year, $5 million of which shall

be reserved for allocation to qualified housing projects in small cities, as defined in Iowa Code section
15.352(10), that are registered on or after July 1, 2017. A housing business that has entered into an
agreement with the economic development authority is eligible to receive the tax incentives described
in the following paragraphs:

a. Sales tax refund. A housing business may claim a refund of the sales and use tax described in
rule 704—32.915) 701—12.19(15).

b.  Investment tax credit.

(1) Computation of the credit. A housing business may claim a tax credit in an amount not to
exceed 10 percent of the qualifying new investment in a housing project not located in a small city, or
20 percent of the qualifying new investment in a housing project located in a small city.

(2) Allocation of the tax credit to the individual owners of the entity or beneficiaries of an estate
or trust. An individual may claim a tax credit if the housing business is a partnership, limited liability
company, S corporation, estate, or trust electing to have income taxed directly to the individual. The
amount claimed by the individual shall be based upon the pro rata share of the individual’s earnings
from the partnership, limited liability company, S corporation, estate, or trust.

(3) Refundability. Any tax credit in excess of the taxpayer’s liability for the tax year is not
refundable but.

(4) Carryforward. Any tax credit in excess of the taxpayer’s liability may be credited to the tax
liability for the following five years or until depleted, whichever is earlier.

52.46(3) Claiming the tax credit—information required. The taxpayer must receive a tax credit
certificate from the economic development authority to claim the eligible housing business tax credit.
The tax credit certificate shall include the taxpayer’s name, the taxpayer’s address, the taxpayer’s tax
identification number, the date the project was completed, the amount of the eligible housing business
tax credit and the tax year for which the credit may be claimed. In addition, the tax credit certificate
shall include a place for the name and tax identification number of a transferee and the amount of the
tax credit being transferred, as provided in subrule 52.46(5). The tax credit certificate must be included
with the income tax return for the tax period in which the housing is ready for occupancy.

52.46(4) Basis adjustment. The increase in the basis of the property that would otherwise result from
the qualifying new investment shall be reduced by the amount of the investment tax credit. For example,
if a new housing project had qualifying new investment of $1 million which resulted in a $100,000
investment tax credit for lowa tax purposes, the basis of the property for lowa income tax purposes
would be $900,000.

52.46(5) Transfer of the credit.

a. Submission of transferred tax credit to the department—information required. Tax credit
certificates issued under an agreement entered into pursuant to subrule 52.46(3) may be transferred to
any person. Within 90 days of transfer, the transferee shall submit the transferred tax credit certificate
to the department of revenue along with a statement containing the transferee’s name, tax identification
number, and address, the denomination that each replacement tax credit certificate is to carry, and any
other information required by the department of revenue. However, tax credit certificate amounts of
less than the minimum amount established in rule by the economic development authority shall not be
transferable.
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b.  Issuance of replacement certificate by the department. Within 30 days of receiving the
transferred tax credit certificate and the transferee’s statement, the department of revenue shall issue
one or more replacement tax credit certificates to the transferee. Each replacement tax credit certificate
must contain the information required for the original tax credit certificate and must have the same
expiration date that appeared on the transferred tax credit certificate.

c.  Claiming the transferred tax credit. A tax credit shall not be claimed by a transferee under this
rule until a replacement tax credit certificate identifying the transferee as the proper holder has been
issued. The transferee may use the amount of the tax credit transferred for any tax year the original
transferor could have claimed the tax credit. Any consideration received for the transfer of the tax credit
shall not be included in Iowa taxable income for individual income, corporation income or franchise
tax purposes. Any consideration paid for the transfer of the tax credit shall not be deducted from Iowa
taxable income for individual income, corporation income, or franchise tax purposes.

d.  Unlimited number of transferees and subsequent transfers. There is no limitation on the number
of transferees to whom the credit may be transferred. There is no limitation on the number of times that
the credit may be retransferred by a transferee. The transferor may divide the credit into multiple credits
of alternate denominations so long as the resulting credits are for amounts of no less than the minimum
amount established in rule by the economic development authority.

e.  Carryforward limitations on transferees. The transferee may use the amount of the transferred
tax credit for any tax year that the original transferor could have claimed the tax credit. The carryforward
limitations described in paragraph 52.46(2) “b ’(4) shall apply.

52.46(6) Repayment of benefits. If the housing business fails to maintain the requirements of lowa
Code section 15.353, the taxpayer may be required to repay all or a portion of the tax incentives
the taxpayer received. Irrespective of the fact that the statute of limitations to assess the taxpayer
for repayment of the income tax credit may have expired, the department may proceed to collect
the tax incentives forfeited by failure of the taxpayer to maintain the requirements of Iowa Code
section 15.353. This repayment is required because it is a recovery of an incentive, rather than an
adjustment to the taxpayer’s tax liability. Details on the calculation of the repayment can be found in
stubrale 261—subrule 187.5(4) of the administrative rules of the economic development authority. If
the business is a partnership, limited liability company, S corporation, estate or trust where the income
of the taxpayer is taxed to the individual owner(s) of the business, the department may proceed to
collect the tax incentives against the partners, members, shareholders or beneficiaries to whom the tax
incentives were passed through. See Decision of the Administrative Law Judge in Damien & Colette
Trebilcock, et al., Docket No. 11DORF 042-044, June 11, 2012.

This rule is intended to implement 2044tewa-Aets; House Eile 2448 lowa Code sections 15.354 and
15.355.

ITEM 4. Amend rule 701—58.23(15) as follows:

701—58.23(15) Workforce housing tax incentives program. EffeetiveJuly 1, 2014=a A business
which qualifies under the workforce housmg taX 1ncent1ves program is ehglble to receive tax 1ncent1ves
for franchise tax. Fhe RECH TR he-e

Aets—He&s&Eﬁ%S—see&en—lé— For mformatlon on how the workforce housmg tax incentives can
be claimed, how the investment tax credit can be transferred and other details about the workforce
housing tax incentives, see rule 701—52.46(15). The administrative rules for the workforce housing
tax incentives program for the economic development authority may be found at 26 1—Chapter 48.
This rule is intended to implement 2044tewa-Aets; House Eile 2448 lowa Code sections 15.354 and

15.355.
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